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President's Message 

There has been considerable activity on the part of the Board of Governors, 

the Committees on Integration and Rules of Civil Procedure, and your President, 

since the last issue of the Law Journal. 

Limitations of space and time requiring brevity of report, the members 

of the Bar are advised as follows: 

1) The Committee on Integration Rule met in Jacksonville on August 4th 
and 5th, and worked out a tentative draft of Integration Rule to be 
submitted to the Board of Governors. 

2) On August 10th the President of the Association, in the capacity of 
Notary Public, was honored to administer the oath of office to Justice 
B. K. Roberts the freshman member of the Supreme Court. The cere- 
mony was held in the Governor’s office. 

3) The Board of Governors met in the Lawyers Study (NOT LOUNGE) 
of the Supreme Court on September 13th, and adopted, modified, and 
tentatively amended portions of the proposed integration rule and 
by-laws supplementing the rule. A Committee of the Board is now 
working on the revisions agreed to at the meeting and same are to be 
typed and furnished by the Secretary to all Board members as soon 
as possible. Upon final approval of the Board of Governors, the integra- 
tion rule and by-laws will be submitted to the Supreme Court. 

4) The Committee on Rules of Civil Procedure met in Tallahassee on the 
evening of September 12th and on the following day engaged in an 
all-day presentation before the Supreme Court (en banc) of the re- 
vised rules of common law and equity procedure, which previously had 
been submitted to and approved by the Supreme Court and transmitted 
to the Legislature. Only four members of the Bar appeared in oppo- 
sition to the rules or to propose amendments or modifications. The 
matter now rests with the Court. 

5) The President met with the Public Relations Director and the Secretary 
on September 12th for the purpose of preparing the ground-work for 
public service radio broadcasts on behalf of the Association. The Pres- 
ident also participated in the Board, Court, and Committee meetings 
above set forth. 

The mid-winter conference of delegates will be held in Jacksonville on 

December 17th. Full details will be later announced by the Secretary. 

RICHARD H. HUNT 
President 
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FLORIDA STATUTES OF 1949 
by 


RICHARD W. ERVIN 
Attorney General 


The Statutes constitute one of the most important segments of our law. 
All rules, regulations and orders issued by executives and administrative 
departments derive whatever authority they have from the Statutes. This 
is very largely true also of county and local ordinances. A large part of our 


court decisions involve interpretations of the Statutes. Since the Constitution of 
Florida deals with relatively few specific matters, it allows a wide latitude 
to the Legislature in meeting the many problems of our day. The fact that many 
citizens have the belief that Statutes constitute all of the law is indicative 
of the great importance which Statutes occupy in our economy and in the 
practice of law. 

State Statutes are a part of the general law which most frequently and 
directly affects the citizens. For that reason, if for no other, our Florida 
Statutes should be kept up to date and in a form which will afford quick 
reference to the very latest existing law. Statutes which have been amended by 
the Legislature should be brought up to date. Repealed laws should be stricken 
from the books. New laws should be printed and made available for our attorneys 
and citizens of our state who deem the Statutes the last word in legislation, 
speedily, and at a reasonable price. 

The Legislature of Florida, in the regular session of 1949 reestablished the 
“Wisconsin Plan” for a continuous biennial revision system, which was originally 
adopted by our Legislature in 1941. This “Wisconsin Plan” has been in opera- 
tion in the State of Wisconsin since 1909. An examination of the Statutes of 
Wisconsin printed in 1948 in comparison to the Statutes of other states brings 
out vividly the value of having a continuous revision department. The Statutes 
of Wisconsin are smaller in size, though the Legislature of Wisconsin has passed 
as many bills proportionately as any other Legislature. The Statutes are clearer 
in meaning with less duplications and ambiguous statements than in most 
statutes of other states. Fifty years experience with the continuous biennial 
system of revision has proven its worth to the lawyer. It has saved both time and 
money for Wisconsin, and no one in that state ever questions its value now. 

The Attorney General has been directed by the Legislature to revise the 
Statutes of 1941 through 1949 including the regular and special sessions of 
the Legislature and bring out a new edition to be known as “Florida Statutes 
of 1949.” The Statutory Revision Department under the competent direction of 
Assistant Attorney General Charles Tom Henderson of my office, is now busily 
engaged in this project. The Director of Statutory Revision and personnel in 
this work have been assigned exclusively to complete this project. They have 
been especially trained and selected because of qualifications and knowledge of 
revision requirements. 

An examination of our statutory law brings out the fact that since 1941 
through 1949 more than fifty new chapters have been added to the Statutes by 
the Legislature. More than two thousand sections in the original volume of 
1941, have been amended. More than one thousand five hundred sections were 
repealed by the Legislatures of 1943, ’45, ’47 and ’49. In addition to these 
changes we have made more than ten thousand minor corrections as a result 
of typographical errors, misuse of words, the omission of certain words, or 
authorized corrections approved by revisor’s bills introduced in the 1943, ’45, 
"47 and ’49 sessions of the Legislature with the purpose of consolidating, re- 
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vising and improving the wording used in our Statutes in order to clarify the 
meaning and improve the form. 


In undertaking this project we have sought advice from the Statutory 
Revision Committee of the Florida State Bar Association and members of the 
bar in order to bring out a volume of our Statutes which would be both up to 
date and time saving in its use by attorneys of Florida. Since this project was 
undertaken at the request of the Florida State Bar Association and originated 
with the Florida State Bar Association, it has been my purpose to follow largely 


their recommendations with reference to the content of the new “Florida 
Statutes of 1949.” 


We have had two main objectives. The first pertains to the content of the 
volume, the second to speed up the publication. We have encouraged recommen- 
dations concerning materials which should be included along with the Statutes. 
Upon these recommendations, we have included history notes and a number of 
tables, which we believe will assist the lawyers in the practice of law. The Con- 
stitution of the State of Florida has been brought up to date to 1948 and the 
index has been revised and improved. The index to the Constitution has also 
been meshed in with the general index. A reference now can be found to both 
the constitution and the statutes in the general index. This should save time 
in the search for reference to both statutory and Florida constitutional law. We 
have included a tracing table which will make it possible for one who has 
started his search from the general session laws to determine just where in 
our statutes we have assigned a particular session law and the number of the 
section which we have given to that particular law. Complete and up to date 
history notes which heretofore have been in Volume II and various supple- 
ments have been collected, revised, carefully examined for accuracy and placed 
along with the Statutes, so that an attorney may now be advised of the source, 
amendment to, or repeal of, any section. Through use of these history notes one 
can find reference to the law which authorizes any change from the original 
source of the Statutes. The mortality tables, which many attorneys have re- 
quested are included. Upon adoption by the Supreme Court of the new common 
law and equity rules these also will be printed for convenient reference by the 
attorneys, and included. 

The general index to the Florida Statutes of 1949 has been revised and ma- 
terially improved. The method used in checking the index assures that no sec- 
tion has been omitted. Wherever possible cross references are being elimi- 
nated and reference is made direct to the chapter or section involved. 


The efficient use of the Statutes largely depends upon the preparation of a 
good index. We have added many new direct references. We have enlarged the 
number of catch-words and title words. We have compared the Statutes section 


by section with the index cards in order to assure that the subject matter is 
covered by catch-words normally used by attorneys. 


An index has never been made which would suit everyone. It is impossible to 
anticipate the mental processes through which every attorney will seek access 
to a particular subject matter. We have, however, attempted to reach a happy 
medium between the excessive use of catch-words and not enough references. 
Since the organization of our Statute material is based largely upon a logical 
arrangement we have used nouns in selecting subject catch-words and have 
made reference direct to the chapter or to the section involved wherever 


possible. The improved index will enhance the value and utility of our new 
Florida Statutes. 


The Statutes of 1949 will be bound in two smaller books and should be avail- 
able for distribution in the very near future and at a price which will be 
reasonable. It is our hope that we may be able to distribute them to the 
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attorneys at a cost not to exceed the cost of a present volume of the Florida 
Statutes of 1941. I am sure the cost will be much less than the combined cost 
of the present volume of the 1941 Statutes and the 1947 Supplement. 

We solicit cooperation and suggestions from members of the Florida Bar 
concerning our Statutory Revision activity. Through cooperation with mem- 
bers of the Bar we will continue to carry forward the Statutory Revision work, 
to prepare and publish biennially a convenient up to date desk copy of the 
Florida Statutes, which will include not only the Statutes but also such usable 
material as the lawyers of Florida recommend, in order that the legal profes- 
sion may be kept constantly abreast of the ever changing Laws of Florida. 


AMERICAN LAW INSTITUTE’S PLAN FOR 
CONTINUING LEGAL EDUCATION 


by 


OLIN E. Watts of the Jacksonville Bar, 
Chairman of American Law Institute Committee 


The Committee on Continuing Legal Education of the American Law Insti- 
tute collaborating with the American Bar Association is offering the Florida 
bar a splendid opportunity to develop and carry on a program of continuing 
legal education. The institute’s plan, which is a part of its current work, can 
be utilized to great advantage by the members of our bar. 

The American Law Institute has completed its Restatement and it is cur- 
rently engaged in several important projects such as the youth authority pro- 
gram, the uniform commercial code and the income tax statute. But to most 
practitioners the plan of the committee on continuing legal education is intensely 
practical and has tremendous value in everyday practice. The committee, which 
is generally called the Committee of Twenty-two, is comprised of members 
representing nearly every section of the country and for the most part are law- 
yers in active practice. It has obtained financial assistance by way of grant 
from the Carnegie Foundation. As a result of the committee’s efforts a program 
of continuing legal education is now developing in several states. Florida is the 
first southern state that the committee has agreed to help. 

The purpose of the plan, of course, is to improve the professional equipment 
of lawyers so that they may better serve their clients and the community. It is 
to the advantage of both the bar and the community that more people avail 
themselves of the help of lawyers and that lawyers be better qualified to serve 
the public efficiently and economically. Necessarily an improvement in the edu- 
eation and methods of lawyers will stimulate a greater demand for the public 
for legal services and that, in turn, will encourage the bar to greater improvement. 

The primary duties of the committee are to stimulate interest and a desire 
for improvement, to assist in setting up the necessary organization to carry 
on the educational work, the preparation and distribution of appropriate infor- 
mation and literature and to advise and aid generally in the carrying out of the 
program. In short, the committee is an advisory and coordinating agency leaving 
the actual sponsorship of the program to the state association or other qualified 
group. 

In Florida there has been considerable done through legal institutes and 
other committees, but those directly responsible for this educational work done 
so far readily recognize the handicaps that exist in putting on such a program 
without the aid and help of a coordinating and advisory agency. To successfully 
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establish and maintain a program of this nature, a number of important factors 
must be given due consideration and difficult questions will arise. 


All of us recognize that the content of the instruction is of extreme impor- 
tance. The committee finds that there must be a considerable amount of in- 
struction of an elementary and basic nature. The ideal is to reach the whole 
profession and there are many who have little knowledge in at least some fields 
of law. Basic knowledge on an unfamiliar subject is the most difficult for a law- 
yer to acquire for himself. Once he has the ground work it is not too difficult 
for him to go on by virtue of his own efforts. 


What subjects will be deemed most important will vary in different locali- 
ties. Above all the instruction must be along practical lines and its practicality 
must appeal to the active practitioner at the bar. The subjects as to which the 
committee is presently prepared to offer assistance for lecture programs are: 

Legal Problems in Tax Returns 

Lifetime and Testamentary Estate Planning 
Legal Problems of Small Businesses 
Robinson-Patman Act 

Basic Accounting for Lawyers 

Bankruptcy 

The Drafting of Partnership Agreements 


The care with which lectures are selected is of extreme importance to the 
success of such a program. At no place in the work is the recognition of realism 
more necessary since the instruction must be along practical lines. Generally, a 
practicing lawyer is better qualified than a law school professor. There seems 
to be no dearth of lawyers competent and willing to give their services. How- 
ever, some excellent lawyers are not good lecturers and have no talent for impart- 


ing information. The committee has experience with regard to selecting capable 
lecturers. 


An essential part of the committee’s function is the furnishing of the 
necessary literature. It is certain that there must be something written and on 
paper to complement lectures and seminars. Even if that is merely in the nature 
of an outline or syllabus, it is helpful both to the lecturer and to the listeners. 
The committee is in a position to supply monographs and other forms of 
literature. 

The committee considers itself entirely a service organization. It is anxious 
to serve all lawyers so far as possible in establishing continuing legal education 
on a permanent basis. We have a splendid opportunity here in Florida to move 
into this vital field with the active support and help of this committee of the 
American Law Institute. 

The director of the committee, John E. Mulder of Philadelphia, recently 
came to Florida and conferred with representatives of the association, repre- 
sentatives of the law schools and the dean of the General Extension Division 


of the University of Florida about inauguration of a program of continuing 
legal education in this State. 


It is our earnest hope that within a short time Florida lawyers will be re- 
ceiving the benefits of this program. 
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THE DEFENSE OF INDIGENTS AND HOW SHOULD 
THE BURDEN ON THE BAR BE DISTRIBUTED* 


By CHARLES CooK HOWELL 
Member Jacksonville Bar 


The current interest and importance of this subject is largely the resultant 
of the impact of Wade v. Mayo, 334 US 672, 92 L. Ed. 1647, decided March 9, 
1948, upon Betts v. Brady, 316 US 455, 86 L. Ed. 1595 decided in 1941. The 
scope of the subject is narrowed to the situations arising out of criminal cases 
originating in state courts as they come before the national courts by habeas 
corpus. For in Johnson v.Zerbst, (1937) 304 US 458, 463, 82 L. Ed. 1461, 1466, 
the Supreme Court had said flatly: 

“The Sixth Amendment withholds from Federal Courts in all criminal 
proceedings the power and authority to deprive an accused of his life 
or liberty unless he has or waives the assistance of counsel’. 


Black, J., dissenting in Betts v. Brady, 316 US 455, 474, 86 L. Ed. 1595, 1608, 
joined by Douglas and Murphy, JJ., said that if the case of Betts had come 
to them from a Federal Court it clearly would have to be reversed “because the 


Sixth Amendment makes the right to counsel in criminal cases inviolable by 
the Federal Government”. 


It is not yet certain that the constitutional duty of furnishing counsel for 
indigent defendants is as inescapable in a state court as it is in a court of the 
nation; and it seems that such obligation on a state will depend in a particular 
case upon its particular facts. These propositions may be considered in the light 
of Betts v. Brady and Wade v. Mayo. 


Betts was a man 43 years old, of ordinary intelligence and ability. He was 
tried in a Maryland state court upon an indictment charging him with robbery. 
That crime unquestionably had been committed. The state’s evidence tended 
to identify Betts as its perpetrator. His defense was an alibi. To prove it he 
called and examined witnesses to show that at the time of the robbery he was 
somewhere else than the scene of the crime. Once before he had been a criminal 
defendant, had pleaded guilty to larceny and had served his sentence; and, said 
the Court, he “was not unfamiliar with criminal procedure”. According to the 
opinion the question for decision specifically was “whether due process of law 
demands that in every criminal case, whatever the circumstances, a state must 
furnish counsel to an indigent individual.” The Court held that due process under 
the Fourteenth Amendment does not obligate a state to furnish counsel in 
every case irrespective of the state’s own views. 


Wade v. Mayo, though at first reading seeming to go further than Betts v. 
Brady, is not believed actually to do so. Wade, who was charged in a Florida 
state court with breaking and entering, was 18 years old. He, too, had been 
convicted of prior offenses and hence, like Betts, was not a stranger to a criminal 
courtroom. At his trial in the state court he was informed by the trial judge of 
each step as it occurred; he was told that he might excuse peremptorily six of 
the jurors, but he challenged none; he cross-examined the state’s witnesses, 
testified in his own behalf, and when he declined to argue his case to the jury 
the prosecuting attorney likewise waived his argument. Yet, in the words of the 
District Judge who granted him a habeas corpus and released him, he was still 
an “inexperienced youth unfamiliar with court procedure and not capable of 
adequately representing himself”. The Supreme Court, concurring, held that if 


* Address delivered before Judicial Conference Fifth Circuit, New Orleans, June 27, 1949. 
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a defendant on trial in a state court is not capable of handling his defense 
properly without the assistance of a lawyer, the Fourteenth Amendment itself, 
alone, insures reversal of his conviction for the trial court’s failure to appoint 


counsel to represent him; and that the law of the state has nothing to do with 
the case. 


Two other cases indicate clearly that it is not the undergoing of a criminal 
trial by an accused unattended by counsel, nothing more appearing, that consti- 
tutionally invalidates his conviction; but that it is his actual need for counsel 
as measured by his individual ability to face alone the specific charge that, if he 
is convicted, will result in a deprivation of his constitutional right “to enjoy the 
right . . . to have the assistance of counsel for his defense’. Bute v. Illinois 
(1948) 333 US 640, 92 L. Ed. 986; Foster v. Illinois (1947) 332 US, 91 L. 
Ed. 1955. 

Since in the federal courts it is, and in many cases in the state’s courts may 
be, indispensable that an indigent defendant be furnished counsel to assist in 
his defense, a multitude of puzzling questions arises. For example, should the 
Bar as a whole defend without compensation? If so, how are the attorneys to 
be selected? Should the United States on the one hand or the State on the other 
pay fees to such attorneys, and if so, how? Should the bar associations have 
their legal aid sections defend? Should a public defender be appointed, and if 
so, how shall his appointment be compensated in proceedings in a state court 
where the funds are furnished by the state but the authority is asserted by 
the nation? 

First as to free defense by members of the bar, selected as cases arise, by 
the judges. Can such appointees be compelled to render free services? Should 
they do so as a matter of moral responsibility? Lawyers still are officers of the 
courts in which they serve. They are under oath to every court in which they 
practice, to “support the constitution of the United States”; and in most states 
the oath contains the additional obligation that a lawyer will “never reject for 
any consideration personal to myself the cause of the defenseless or oppressed”’. 
Section 4 of our Code of Ethics admonishes that “a lawyer assigned as counsel 
for an indigent prisoner ought not ask to be excused for any trivial reason. . .” 
Still there have been lawyers in other days who, looking at the problem with 
what they at least would think a realistic attitude, have questioned the sovereign’s 
authority to require them to serve a client without compensation. Some early 
state cases, calling attention to that part of the lawyer’s oath which binds him 
“never to reject from any cause personal to himself, the cause of the defenseless 
or the oppressed’”’, yet hold that “the professional service of an attorney cannot 
be demanded without just compensation, and consequently he cannot be com- 
pelled . . . to render gratuitous service for a pauper defendant in a criminal 
cause”. Board of Commissioners v. McGregor, 171 Ind. 634, 87 NE 1; Board 
of Commissioners v. Pollard, 153 Ind. 371, 55 NE 87. And at least one lawyer 
has contended that to compel him to represent a client without compensation 
and against his will would subject him to involuntary servitude, in violation of 
the Thirteenth Amendment. Crews v. Lundquist, 361 Ill. 193, 197 NE 768. 

No member of the Bar would charge his brethren with being wholly mer- 
cenary, and if the charge were made by an outsider it would be equally untrue. 
Nevertheless, in these days of intensive competition at the Bar, as elsewhere 
with high and higher-mounting expenses of conducting an up to date law prac- 
tice, it would be unfair and unreasonable to place upon the lawyers the burden 
of defending without compensation malefactors who, with no forethought of 
their welfare in this regard either, have made no preparation for the payment 
of their own defense. The number of such indigent defendants is simply too 
great. Precise definitive statistics in the Fifth Circuit or the states comprising 
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it are not available, but some have been collected which support somewhat the 
statement just made. They are all in respect of the year 1948. In the Criminal 
Court of Fulton County, Georgia, having jurisdiction of misdemeanors only, 
50 cases per week, or roundly 2,500 that year were disposed of in which de- 
fendants had no counsel and said they were unable to employ counsel. In the 
Criminal Court of Montgomery County, Alabama, 250 misdemeanors were tried 
without the benefit of counsel. In the Criminal Court of Record of Duval County, 
Florida, out of 1700 cases tried, 940 of the defendants had no counsel. With 
some sententiousness, though more facetiousness, the Solicitor of one Florida 
Criminal Court advises: “Many lawyers since the decision [Wade v. Mayo] flee 
the courtroom upon learning that some [defendants] are without counsel; main- 
taining they win non-pay cases, lose pay ones, so everybody has a merry time”. 

So the short answer, but a well considered one, to the several questions al- 
ready posed is that for this class of criminal defendants counsel should be pro- 
vided by and at the expense of the sovereign who institutes the prosecution. 
If that answer is substantially correct, then two questions remain: shall the 
defense be conducted by a public defender or by compensated counsel appointed 
by the court in each particular case? 

The handling of the problem by creation of the office of public defender 
has been in vogue since 1914 when the oldest institution of that sort 
was established in Los Angeles County, California. Recommendation for the 
institution of that office was made by the Judicial Conference of Senior Circuit 
Judges in 1937 and renewed at the annual meetings in 1938, 1939, 1940 and 
1941. In March, 1940 two bills for the appointment of public defenders in the 
District Courts were introduced in the Senate and extensive hearings held by 
the Senate Committee on the Judiciary. In one, to be applicable in the District 
of Columbia only, it was proposed that the public defender’s salary be fixed 
by the Attorney General at not to exceed $7,000 a year and that he be fur- 
nished such assistants as the Attorney General might think necessary, who 
should be paid at the rate of $5,000 a year. The other bill applied generally to 
District Courts; and prescribed that each public defender should receive a fee 
for each case handled by him, to be fixed by the court in accordance with a scale 
to be promulgated by the Attorney General. 

The subject matter of such legislation has been considered by every Judi- 
cial Conference of Senior Circuit Judges since. The Judicial Conference of the 
United States at its September 1948 meeting still was supporting attempts to 
secure the passage of such measures as those mentioned. To that end a bill has 
been drafted, but not yet introduced in the 81st Congress, to provide for the 
appointment of public defenders in populous districts and for particular de- 
fenders to be specifically designated by the trial judge in districts which have 
no city of more than 5,000 population. There is pending in the Senate a bill 
(S-734) which, as amended by the Committee on the Judiciary, proposes the 
appointment in every case of particular defense counsel by the district judge 
and for his compensation. 


The arguments in favor of a full-time, adequately compensated public de- 
fender far outweigh the objections that have been made against such a method, 
and all of the arguments pro and con are well summarized in the report of the 
hearings of March 28, 1940 before a sub-committee of the Committee on the 
Judiciary of the United States Senate of the 76th Congress. That report con- 
siders and answers one by one the serious objections that have been made, such 
for example as “it will deprive young attorneys of valuable experience”; “it 
will be too expensive if the office is staffed and equipped properly for the job”; 
“the lawyers should not turn over the defense of persons accused of crime to 
the state. This would be a step toward control or absorption of the legal pro- 
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fession by government”; “there will be politics in it’; “lawyers will lose a legiti- 
mate field of practice”; “it is silly for government to prosecute with one agency 
and defend with another. A public defender would merely frustrate the work 
of the District Attorney”. The answers are almost as obvious as those objec- 
tions. The constitutional safety of an accused is of tremendously more impor- 
tance than quick progress in his profession by a young lawyer; since profes- 
sional defense is a constitutional mandate the expense of insuring it is subsidiary 
to any objection that might be made against it now; governmental control of the 
legal profession, though a recognizable objection at the time it first was made, 
now is almost puerile in the light of governmental control extended in so many 
directions over so many subjects. Besides, government is not only concerned 
that guilty men shall be punished, but equally concerned with seeing innocent 
men exonerated, and each obligation is as sacred as the other. 

Such conclusions as those, thus rather summarily and sketchily stated, are 
the considered opinions of practically all students who have given serious thought 
to the problem: of the Judicial Conference of the United States not only, but 
of Bar Associations of many of the states and in practically all the great metro- 
politan centers; of such judges as former Associate Justice Justin Miller 
of the Court of Appeals for the District of Columbia, United States Attorney 
Edward M. Curran of the District of Columbia (formerly Police Judge of the 
District), District Judge Alexander Holtzoff while he was Special Assistant to 
the Attorney General of the United States who, at that time, was Robert H. 
Jackson, who likewise favored the office of public defender; of James V. Ben- 
nett, Director of the United States Bureau of Prisons, who says (April 1949, 
Journal of the American Judicature Society, page 177) that most wardens and 
prison administrators concur; of William W. Barron, former Chief of the Ap- 
pellate Section, Criminal Division of the Department of Justice, and Thomas 
E. Dewey when he was District Attorney for New York County. 

If the conclusions which now have been stated are valid ones, the answer 
to the problem is not difficult in courts of the United States. 

Tremendous difficulty arises, however, as to the handling of the problem 
in the several courts of the states. Since there the obligation is imposed from 
without and the responsibility and means are within; because the problem may 
vary in state to state; since the people of each state probably know best how 
to handle the question in their own environment, and since certainly they have 
that right, it would be presumptuous for an officer of the national courts, be 
he ever so humble or ever so high, to attempt to suggest a comprehensive solu- 
tion and submit it to the lawyers of the state at large. 

In parting let it not be thought that the Supreme Court has stated neces- 
sarily the outer boundaries of the rights of an indigent criminal defendant to 
counsel. In some of the cases it has been argued that if such an accused is 
entitled to counsel, he is entitled to capable counsel, and that if an unskillful 
lawyer is furnished him he is deprived of his constitutional right almost as 
effectively as if he had had no counsel at all. Last March the Court of Appeals 
for the Fifth Circuit considered a plaint, which met with the unsuccess that 
it deserved, that a convict who had employed his own lawyer yet had not received 
due process at his trial, because the lawyer “intimidated” his client to plead 
guilty and had refused to use witnesses produced by the defendant. Burkett v. 
Mayo (CA 5, 1949) 173 F.(2) 574. According to Mr. Bennett, in the article 
mentioned (April 1949 Journal of the American Judicature Society, p. 179), 
“Hundreds of habeas corpus petitions are filed every year by prisoners who 
allege they were not properly represented by counsel”; and he adds that a large 
number of habeas corpus petitions were filed in 1948 by convicted men who 
claimed that although counsel had been appointed for their defense, their law- 
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yers were either indifferent or unqualified and that hence a e»nstitutionally fair 
trial had not been accorded them. Justice Roberts in his opinion in Betts’ case 
calls attention to an argument made to the effect that under the constitution 
property is as sacred as liberty and that, therefore, if the public must furnish 
the funds to defend a man whose liberty is in jeopardy, it likewise should fur- 
nish free counsel to men who have property but have no additional funds with 
which to protect it. At a meeting of a committee of the Judicial Conference of 
the United States on May 4, 1948 development of thought on the subject had 
proceeded to the extent thet the committee felt that appointed counsel should 
continue to represent their clients and to receive compensation on appeal in 
proper cases whenever either the District Court or the Appellate Court should 
feel that an appeal was justified. At that time the committee considered also 
whether counsel should be appointed to represent poor persons who wanted to 
file petitions for habeas corpus, and decided against it. And what shall be said 
about criminal trials in traffic courts and police courts, where traditionally 
there is neither jury nor counsel for the defense, but where also conviction may 
be followed by imprisoning deprivation of liberty? 

In short, there are, even in the Federai Courts, no categorical answers. The 
problems, like all other legal ones nowadays it seems, are not static; and their 
continuing aspects will call for continuous and painstaking consideration first 
by the members of the bar, and last by the judges before whom they will come 
and who will decide them finally. 
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DECLARATORY JUDGMENTS LAW IN FLORIDA 


by 
I. J. SLOMOWITz* 
Introduction 


The declaratory judgment is a unique procedural device which when properly 
employed eliminates the need for an ordinary action at law or equity, with its 
attendant broken economic and social relations. This form of judgment gets 
away from the old rule that in order to have a cause of action you must have 
a right, a wrong, and a remedy. “Every action, however complicated or however 
simple, must contain these essential elements.”! Here one of these essential 
elements, the wrong, is disregarded and the court is authorized to declare the 
rights of the parties whenever there is a bona fide dispute. 


Every practicing attorney would do well to have a thorough grasp of de- 
claratory judgments law. It is therefore the purpose of this paper to discuss the 
nature and scope of this action as it stands in current Florida statute and 
case law.” 

Provisions Of The Statute* 


The Declaratory Judgments Act at once provides, in very general terms, 
that the circuit courts “shall have the power upon a filed bill of complaint .. . 
or otherwise appropriate pleadings to declare rights, status and other equitable 
or legal relations whether or not further relief is or could be claimed.’* This 
means that the parties have a method of procedure by which their existing 
legal relations may be determined before the status quo has been broken, and 
where, for this reason no ordinary action would lie. The theory here is that 
business men in their business relations are generally honest and are willing 
to discharge their obligations when they are authoritatively informed as to what 
those obligations are.®° The declaratory judgment therefor differs from those 
obtained in other actions in law or equity in that no coercive relief is sought. 
Only the rights of the parties are established. However, if the losing party 
fails to respect the rights as declared by the court, upon the matter being 
brought to its attention, the court may grant “additional, alternative, coercive, 
subsequent or supplemental relief.” 

A decree may be utilized in a negative form. Consequently, in seeking 2 
declaratory judgment as a means of negation, the litigant has a new and useful 
method to determine a privilege or immunity, and at the same time, establish 
defendant’s “no right” or disability. Thus A may obtain a declaratory judg- 
ment that the oral contract between he and B is void; or A may obtain a 
judgment that B has no right to assert an easement across his land.* In neither 
case need B be guilty of overt acts which would give A an affirmative cause 


Senior Harvard Law School. 

. Pomeroy, Code Remedies (5th Ed. 1929) No. 437. 

. The — text on the subject is Borchard, Declaratory Judgments (2. 
Ed. 1941). 

. The Declaratory Judgments Act in Florida was first adopted in 1919. Gen. Laws 
(Skellman, 1927) No. 4953-4 (Laws 1919, c 785). The present statute became 
effective on June 11, 1945. Laws 1945 c. 22848 No. 1; FSA No. 87.01 et seq. Both 
statutes, and those intermediate, are largely adaptations of the Uniform Judg- 
ments Act. 9 Uniform Laws Annotated No. 1 et seq. An excellent account of the 
history of the Florida laws is prepared in Sheldon v. Powell, 99 Fla. 782, 128 
So. 258 (1930). 

. FSA No. 87.01. 

See, Borchard, Declaratory Judgments, (1939) 9 Brooklyn L. R. 1. 

- See, infra. n. 18. 
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of action; by means of a declaratory judgment his rights and status can be 
settled. 


The next section of the Act deals with the power of the court to construe 
written instruments, memoranda, statutes, ordinances et al.7 It is then pro- 


vided that a contract may be construed either before or after there has been 
a breach of its terms.® 


There are conferred upon the courts powers similar to those powers which 
they have long had, namely, that of advising executors, administrators, trustees 
and other fiduciaries as to their duties under the will or other instruments 
involved.® Not only may executors and other fiduciaries apply to the courts 
for declarations respecting their rights as administrators, but the beneficiaries 
whose interests they serve may also sue for such declarations. In the class of 
beneficiaries are included creditors, devisees, legatees, heirs, next of kin, and 
cestuis que trustent. 


The remaining sections are largely procedural or directory. Thus it is de- 
clared that the enumerations of specific instances in which the court shall have 
power to grant declarations is not to be interpreted as limiting or restricting 
the broad grant in the opening section.!° The Supreme Court “shall review all 
decrees, judgments or orders under this chapter ... in the same manner as 
of other decrees .. .”!1 A jury may be impaneled to pass on issues of fact.!? 
Supplementary relief can be granted “whenever necessary and proper.!*® The 
next section provides that the court may make such award of costs as may 
seem equitable and just.!* 


The subsequent section deals with the important subject of parties. It is 
therein provided that “. . . all persons may be made parties who have or claim 
any interest which would be affected by the declaration shall prejudice the 
rights of persons not parties to the proceedings.”!® 

Notice must be served on the Attorney General or the state attorney of the 
judicial circuit in which action is pending in connection with the validity of 
any ordinance or franchise which is challenged.'® 


The section dealing with the construction of the Act is of considerable prac- 
tical importance. It provides for a liberal administration and construction of 
the act.17 


The section which follows has no counterpart in the Uniform Declaratory 
Judgments Act. It declares that the existence of another remedy shall not pre- 


= 


FSA No. 87.02. 
. FSA No. 87.03. 
9. Where there is no adverse party, and hence no controversy, the declaration here 
is not res judicata. It is only advice. If, however, the proceeding is by or against 
an administrator under the Act, it is an adverse proceeding and the declaration 


of right, status, or other legal relation becomes res judicata and as such is 
binding on all parties served. 


10. FSA No. 87.04. 
11. FSA No. 87.05. 
12. FSA No. 87.06. 
13. FSA No. 87.07. 
14. FSA. No. 87.08. 
15. FSA. No. 87.09. 
16. FSA. No. 87.10. 
17. FSA. No. 87.11. 
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clude a decree, judgment or order for declaratory relief.18 Thus in a case where 
the defendant, a tax assessor, was charged with having arbitrarily exempted 
certain real property from taxation, it was held that declaratory relief could 
be maintained notwithstanding the fact that there was an adequate remedy 
at law.'9 


The final section of the statute defines the word “person” as including any 
natural “person, partnership, joint stock company, unincorporated association 
or society, or municipal or other corporation of any character whatsoever.?° 


Constitutionality 


The constitutionality of the Declaratory Judgments Act is so fully estab- 
lished at this date that this fact is only indicated rather than developed here.*! 


The Case Law 


It has already been pointed out that one of the most useful purposes of the 
declaratory judgment as a procedural device lies in its effect of declaring a 
person’s status. “Frequently,” writes Professor Borchard, ‘‘the determination of 
the petitioner’s status, alone placed in issue, will determine a complex of other 
consequential rights. Thus, a declaration that a marriage is void, that a person 
is a legitimate child, an owner in fee, life tenant . . . ete., will establish a train 
of legal consequences.’’?2 

In Watson v. Centro Espanol De Tampa,?* a nonlicensed hospital intern was 
charged with practicing medicine without a license. The defendant petitioned 
for a declaratory decree to determine his status under the act which was the 
basis for the information filed against him. It was held that a temporary in- 
junction restraining the county solicitor from trying the case pending the dis- 
position of defendant’s petition for declaratory relief was properly granted. 
The court said: “Since . . . one of the purposes of (the Declaratory Judgments 
Act) is to determine personal and property rights and status when in doubt, 
there must be sufficient reason to invoke (the Act) here.” 

It is in connection with the construction of legal instruments that the de- 
claratory judgment becomes an especially valuable legal tool. The questions related 
to contracts which arise are usually whether a contract exists between the parties 
or what is the meaning of particular terms of the contract et al. 

The case of Fraser v. Cohen,?* involved the construction of a contract grant- 
ing the plaintiffs an exclusive franchise to export bananas in the Dominican 


18. Cf. Porcelain Enamel & Manuf. Co. v. Jeffrey Co., 177 Md. 657. 11 A. 2d. 480 

(1940). Here the plaintiff made application to a court of law for a declaratory 
judgment to determine which of two contractors with plaintiff had caused a 
delay and therefor might be held by plaintiff mn an action for damages. In 
denying relief to the plaintiff, the court said: “The legislature cannot be sup- 
posed to have meant that resort to a declaratory judgment should take the 
place of an ordinary action for damages for breach of contract because infor- 
mation is lacking to plaintiff.” 
For somewhat similar reasons, a Special Term of the New York Supreme Court 
(decided February, 1949), refused relief to a plaintiff seeking a declaration 
that a defendant had no easement over his land. The court held that plaintiff 
could have readily brought an action to remove a cloud on title, an action for 
trespass or an action for an injunction. Long Building, Inc. vs. Brookmill, Corp., 
decided in Special Term of Supreme Court, New York Law Journal, February 
25, 1949, p. 715, column 1. 

19. Miller v. Doss, 36 So. 2d 442 (1948). 

20. FSA No. 87.13. 

21. Fraser v. Cohen, 31 So. 2d. 442 (1947). 

22. a Declaratory Judgments, in Pennsylvania, (1934) 82 U. of Pa. L. R. 

23. 158 Fla. 796, 30 So. 2d 288 (1947). 

24. Op cit supra, n. 21. 
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Republic. They sought to have the court declare what effect manipulation be- 
tween one of the defendants and persons under whom plaintiffs were claiming 
their contract rights had on their rights under the contract. They also petitioned 
to have determined by the court whether the defendants were bound to perform 
the contract. After quoting the statute2° the court stated that “. .. it would be 
hard to think of a case which would more clearly come within the purview of 
our statutes authorizing declaratory judgments and decrees.” 


Very often there is a need for declaratory judgments in connection with the 
transfer of property, and in interpreting and enforcing contracts for such trans- 
fers. Thus where parties to a lease contract were in doubt as to their rights, 
an action for declaratory decree was held to be applicable. 


A large number of occasions arise calling for the use of a declaratory judg- 
ment in connection with the drafting, probating, and construction of wills and 
in administration of estates. In Roberts v. Mosely,?7 the plaintiff brought suit 
for an interpretation of a will and for a declaration of the intention of the 
testator as expressed therein. The court held that the suit might be maintained 
under the law authorizing declaratory decreees. 


One of the anomalies in our constitutional system of government is that 
after a statute has been enforced for a number of years and has been fully 
acquiesced in by the whole community, a court might find itself compelled to 
declare it unconstitutional. The declaratory judgment offers a procedure for 
testing its constitutionality much more promptly. Likewise the meaning or effect 
of a statute may be construed before it is executed.?* 


Prerequisites To Uses Of Declaratory Judgment 


There remains to be discussed the conditions or prerequisites which must be 
fulfilled before the declaratory judgment procedure can be used. Briefly, it 
must be shown that the issues are immediate and ready for settlement, that 
each party has a sufficient legal interest, and that there is a justiciable issue.?® 


When the facts of the case are uncertain or contingent, or when the issues 
are so related to the future that no immediate conflict of interests can be 
visualized, the court will refuse to grant declaratory relief. The issues are not 
“ripe”. The point was weil put in a case?® dealing with wills. “It is only when 
the executor is under a present necessity of acting, or where he has reason to 
believe that he will soon be called upon to proceed under the doubtful provision, 
that he is entitled to instruction.” 


Before a plaintiff may get a declaratory judgment, he must show that he has 
a protectable personal or money interest at stake, which is threatened by the 
defendant. He must have a bona fide and direct interest in the result.?! The 
concept of legal interest is nebulous and capable of wide interpretation. In view 
of the section®? of the statute providing for a liberai construction of the Act 
this condition can probably be met easily enough.** 


25. FSA No. 87.01. 

26. Mayfair Operating Corp. v. Bessemer Properties, 7 So. 2d 342 (1942). 

2%. 100 Fla. 267, 129 So. 835 (1930). 

28. 155 Fla. 60, 19 So. 2d 505. 

29. The Federal Declaratory Judgments Act (28 USCA No. 400) and some of the 
State Acts require that there also be an actual controversy. See, Ready v. Safe- 
way Rock Co., 157 Fla. 27, 24 So. 2d 808 (19). This opinion, by Terrell, J., is 
probably the clearest case analysis of declaratory judgments law in Florida. 

30. Hughes v. Hughes, (Ind. App) 63 N.E. 250, quoted in Van Roy v. Hoover, $6 Fla. 
194, 117 So. 887 (1923). 

31. Miami Water Works Local 624 v. City of Miami, 157 Fla. 445, 26 So. 21 194 (1946). 

32. FSA No. 87.11. 

33. See. Borchard, op cit supra, n. 2. 
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The plaintiff must also demonstrate that the case is justiciable. It should 
appear that the question is one which is within the province of a court to handle 
and not one in which the court must assume the duties of the legislative or execu- 
tive departments of the government, or of an administrative agency.*+* 


Conclusion 


The declaratory judgment offers an opportunity for the parties to avoid the 
bitterness and hostility so often present in ordinary suits at law or equity. 
Furthermore, it permits the litigants to continue their business relations. This 
usually meets the practitioner’s clients’ interest in most circumstances, and it 
therefore seems imprudent not to make the most of it. Florida’s forward- 
looking law on the subject renders this observation a compelling one. 


34. See Alsop v. Pierce, 19 So. 2d 799 (1945). 


BULLETIN BOARD 


The Mid-Year Conference of Bar Delegates will be held December 17, 
1949, at the George Washington Hotel, Jacksonville, Florida. 


Local bar associations should appoint their bar delegates in ample time 


for them to make reservations at the hotel. Please send list of your appoint- 
ments to the Secretary as soon as made. 


Each local, county or judicial association is entitled to two delegates, and 
associations having a membership greater than 50 are entitled to an addi- 
tional delegate for every 25 additional members, or fraction thereof. 


Each committee chairman who desires to make a report to the Mid-Year 
Conference will please send copy of the report to the Secretary as soon as 
possible in order that it may be published in the Journal. Reports to be pub- 


lished in the November Journal must be in the hands of the printer by Oc- 
tober 10th. 


Full program for the Mid-Year Conference will be published in the Decem- 
ber Journal. 
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B. K. ROBERTS, New Supreme Court Justice 


Justice B. K. Roberts assumed his place on the Supreme Court Bench 
September 1 as successor to Justice Paul D. Barns who retired to become pro- 
fessor of law at the University of Miami. 


Mr. Justice Roberts at 42 is the youngest member of the court. He was 
appointed by Governor Fuller Warren, his boyhood friend and college class- 
mate, a few days after Justice Barns announced his plans for retirement. 


The oath of office was administered to Justice Roberts by the Honorable 
Richard H. Hunt of Miami, president of the Florida State Bar Association. 


It was the first time the Bar association had been so represented in inducting 
a new justice. 


Justice Roberts has been an active practicing attorney since he graduated 
from the University of Florida in 1928. He opened his offices in Tallahassee 


at that time. He is married to the former Miss Mary Newman, and they have 
two children. 


Justice Roberts was born at Sopchoppy, a little town in Wakulla county 
about 40 miles southwest of Tallahassee. In recognition of his achievements 
in the field of law, Justice Roberts was invited to deliver the principal ad- 
dress on September 5 when Wakulla county dedicated its new $200,000 county 
courthouse at Crawfordville. 


During the war, Justice Roberts served in the United States coast guard 
with the rank of lieutenant commander. He was assistant legal officer for 


the sixth naval district and later U. S. shipping commissioner for the port 
of Jacksonville. 


Justice Roberts is a former vice president of the Florida State Bar Asso- 
ciation, and past president of the Tallahassee Bar association. His appoint- 
ment to the court received universal endorsement by the press of Florida. 
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BAR ACTIVITIES 


The Florida State Bar Association has entered its 1948-194) record of 
achievements in the Award of Merit contest of the American Bar Association. 

Florida will compete with the nation’s larger states, including California, 
New York and Pennsylvania, in the selection of the State Bar Association 
with the outstanding record during the year that ended August 1. 

Seventeen major projects were initiated or completed by the Florida State 
Bar Association during the year. These included completion of the drafting 
of a proposed new Constitution, approval by the Supreme Court of a petition 
for intergration of the bar, completion of new rules of civil procedure 
designed to simplify and speed up the handling of cases, a constitutional 
amendment providing for uniform juvenile courts, and the furnishing of 
legal assistance without charges, to a special citizen-legislator tax survey 
committee. 

The legal aid committee of the Association carried on its work in such 
a manner that the American Bar Association’s Legal Aid Committee said: 
“This is an outstanding example of what can be accomplished by an enthu- 
siastic interest at the state bar level.” Legal aid groups are functioning in 40 
cities of the state, providing free legal services to persons unable to pay fees. 
Others are being organized, and the State Association hopes soon to have 
legal aid committees functioning in all counties. 

The Supreme Court last June approved the Bar Association’s petition for 
intergration. President Richard H. Hunt of Miami has appointed a special 
committee to draft the intergration rules and submit them to the Supreme 
Court. 

The constitutional revision committee has completed three years of work 
in drafting a proposed new Constitution for Florida. Copies have been sub- 
mitted to all newspapers and radio stations, all lawyers, judges, universities, 
county school systems and other interested groups. The revision is designed 
to be used as a guide by the Legislature and by a constitutional convention 
and the electorate at any time in the future. 

Revision of the judiciary article of the Constitution was recommended 
by the Bar Association, but the necessary amendment was not submitted by 
the 1949 Legislature. This revision would establish tenure of office for 
judges and have them appointed by the governor upon recommendation of 
the chief justice of the Supreme Court and a committee of lawyers and 
laymen. Judges would be prohibited from holding any other office and from 
engaging actively in any business. 

The Bar Association’s committee on legal institutes prepared and con- 
ducted radio programs and press information programs explaining constitu- 
tional amendments voted upon by electors in the 1948 general election. It is 
working on plans for other public service programs to provide information 
about laws and other legal subjects of general interest. 

A special committee was appointed during the year to draft an entirely 
new code of evidence. This work will require about two years. The purpose 
is to make procedure in the federal and state courts as nearly uniform as 
possible. 

New rules of civil procedure were submitted to the Supreme Court and 
were approved. The court reported the proposed revision to the 1949 Legis- 
lature, which did not disapprove them. The court has set a final hearing 
for September 13. The changes will speed up the completion of cases and 
will bring Florida procedure into closer alliance with federal rules of practice. 

Paid up membership in the bar association is now 2373. The total paid 
membership for the entire previous year was 2258. At the end of this year 
we should reach a paid membership of nearly 2500 or approximately three- 
fourths of the practicing lawyers in Florida. 
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They Tell 


Former Governor Millard Caldwell 
is president of the Tallahassee State 
Bank, which opened for business on 
September 1. 

Wide publicity was given by Flor- 
ida newspapers to the report that gen- 
eral session laws of the 1949 Legis- 
lature became available in printed 
form in record time. Part of the work 
of speeding up the printing was 
handled by the law reporting com- 
mittee of the Florida State Bar Asso- 
ciation. 

The Palm Beach Times published a 
lengthy editorial commending the 
Association on its record of achieve- 
ments in 1948-1949. The record has 
been submitted to the American Bar 
Association for consideration in the 
Award of Merit contest. Jacksonville 
lawyers are presidents of ten com- 
munity service organizations listed in 
the Council of Social Agencies direc- 


tory. 


The Palm Beach County Bar Asso- 
ciation discontinued its monthly meet- 
ings for August and September be- 
cause sO many members are on vaca- 
tion. 

Former Supreme Court Justice Paul 
D. Barns says in Miami that he will 
give “serious consideration” to it if 
he is offered appointment as a federal 
judge. The Dade County Bar Associa- 
tion is actively seeking the appoint- 
ment of a Miami attorney. 

The Orlando Star said in an edi- 
torial: “Florida’s institutions of high- 
er learning have lost an able official 
in the resignation of J. Thomas Gur- 
ney of this city as chairman of the 
Board of Control.” 

Mrs. Anna Brenner Meyers of Mi- 
ami has returned from a trip to Pales- 
tine. 

William Benjamin Holland, son of 
U. S. Senator Spessard Holland, has 
opened his law office in Winter Ha- 
ven. He graduated from the Univer- 
sity of Florida in June. 

E. Harris Drew, attorney for the 
town of Palm Beach, has been named 


sixth vice president of the Florida 
League of Municipalities. 

Mr. and Mrs. John Murrell, both 
Miami attorneys, are at their Wyo- 
ming ranch for six weeks. 

Col. Ira C. Hopper of Zephyrhills 
has been ill as the result of a heart 
attack. He is former secretary of state 
of Arkansas. 

J. Fritz Gordon is going to South 
Africa on a big game hunting trip 
with Dr. J. A. Smith of Homestead. 

City Attorney William M. Madison 
advised the Jacksonville city commis- 
sion that the city should inspect trees 
growing in public places, such as 
street rights-of-way, to determine 
whether they are in safe condition. 
The advice followed a decision by the 
Supreme Court affirming a judgment 
against the city of Jacksonville for 
damages caused to an automobile by 
a falling tree. 

B. K. Roberts, 42 years old, is the 
youngest justice of the Florida Su- 
preme court. He went on the bench 
September 1. Roberts received the 
oath of office from President Richard 
H. Hunt of the State Bar Association. 
It was the first time a supreme court 
justice has been sworn in by the Bar 
Association’s president. 

Five new members have been admit- 
ted to the Bar Association of Tampa 
and Hillsborough county. They are 
William Reece Smith, Jr., Herbert G. 
Goldberg, Bob M. Johnson, James F. 
Minnett and J. C. Strickland. 

Keith Collyer of Avon Park has 
been named attorney for the High- 
lands County commission. 

Mrs. Patricia Warren of Jackson- 
ville Beach has been appointed a 
junior attorney in the U. S. Depart- 
ment of Justice at Washington. 

Max Brewer, attorney, is the new 
president of the Titusville Junior 
Chamber of Commerce. 

W. A. Stanly has been reappointed 
attorney for the city of Jacksonville 
Beach. 

Twelve attorneys were admitted to 
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practice in federal court during cere- 
monies at Tampa by U. S. Judge 
Barker. They are Gordon B. Knowles, 
Jr., of Bradenton, Stanley James 
Smitzes of Tarpon Springs, Mary 
Elizabeth Mann of St. Petersburg, C. 
B. Myers of Lake Wales, Arthur T. 
Ratcliffe of St. Petersburg Beach, 
William H. Carey of St. Petersburg, 
William J. McLeod, George S. Salt- 
man, Frank D. McDevitt, all of St. 
Petersburg, Frank C. Stanley, Jr., of 
Auburndale, and Worth Dexter, Jr., 
of Sarasota. 


Sam Y. Algood of New Port Richey 
has been appointed assistant prose- 
cuting attorney for the Sixth Judicial 
Circuit. 

Sylvester Adair, June graduate of 
the University of Miami, has opened 
his law offices in Homestead. 

Herbert F. Darby, recent graduate 
of the University of Florida, has open- 
ed law offices in Lake City. 

Arthur T. Boone of Jacksonville is 
now practicing with Truman G. Futch, 
Jr., in Leesburg. 

Charles M. Phillips, Jr., who has 
been associated with Casler & Doug- 
las, has opened his law office in the 
Bank of Clearwater building. 

J. Velma Keen of Tallahassee, Bar 
Association representative, attended 
a Jacksonville meeting at which the 
Continuing Educational Council urged 
the Legislature in special session to 
provide revenues for the $99,793,000 
appropriations for the public school 
program. 

Municipal Judge Winston E. Arnow 
of Gainesville resigned to devote full 
time to his law practice. 

Emile Gus Musleh of Ocala, recent 
graduate of Stetson, has joined the 
criminal division of the Department 
of Justice in Washington. 

Women are not rushing in to serve 
as jurors. A survey recently by the 
Associated Press showed, for example, 
that only about 200 had registered 
in Dade County, and a mere handful 
in other counties. Jury service is 
voluntary, and the woman willing to 
serve must first register before her 
name will be placed in the jury box. 

The Committee on Law Reporting 


has received press commendation for 
its assistance in getting early print- 
ing of the laws passed by the 1949 
Legislature. A bar association repre- 
sentative assisted in preparing a news 
release about the laws that was pub- 
lished in nearly every newspaper in 
the state. 

The Jacksonville Bar Association 
is actively pushing forward its efforts 
to get a new courthouse built in Duval 
county. 

Miss Virginia Van Dyke Wessel and 
Leonard Robbins, attorney, were mar- 
ried recently in Hollywood. He is a 
graduate of the University of Florida 
and Harvard Law School. 

Justice B. K. Roberts was the guest 
of honor at a dinner by the Tallahas- 
see Bar Association, of which he is 
past president. 

William D. Hixon, recent graduate 
of the University of Florida, has open- 
ed law offices at Naples, in Collier 
county. 

Eight Miami lawyers were among 
113 reserve officers who attended a 
two-weeks judge advocate general 
corps school at Fort Bennings, Ga. 
They are Col. R. E. Kunkel, Lt. Col. 
George R. Morris, Lt. Col. John W. 
Prunty, Major Frank J. Rosemond, 
Maj. Samuel D. Wallace, Capt. Ema- 
nuel Levenson, Capt. Robert L. Young, 
and Lt. David M. Bloomberg. 

Helen Tanos, National Airlines 
chief stewardess, graduated from the 
University of Miami and was sworn 
in as an attorney by Circuit Judge 
Marshall Wisehart at Miami. 

Mr. and Mrs. Tom Fleming of Fort 
Lauderdale (he’s an attorney) wit- 
nessed the swearing in of their son 
John Fleming, by Circuit Judge 
Joseph White as a member of the bar 
in Broward county. 

Richard M. Harris, graduate of 
Stetson, has opened his law office in 
Belle Glade. 

Chief Justice Alto Adams delivered 
the address to the summer graduating 
class of Florida State University. 

Attorney General Richard W. Ervin 
delivered the address to the Summer 
graduating class of the University of 
Florida. 
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The law firm of Dixon, DeJarnette 
& Bradford is pleased to announce that 
CHARLES A. KIMBRELL and WAL- 
TER H. BECKHAM, Jr., are now as- 
sociated with the firm in the practice of 
law. William M. O’Brian, Reginald L. 
Williams and John G. McKay, Jr., will 
continue as associates, 9th Floor, First 
National Building, Miami, Florida. 

DONALD WALKER, who has been 
engaged in the practice of law at 706 
Florida Bank Building, and FINLEY 
M. HAMILTON, who has been engaged 
in the practice of law at 63 East Pine 
Street, have moved their respective of- 
fices to Suite 803-804 Florida Bank 
Building, Orlando, Florida for the in- 
dividual practice of law. 

JAMES E. PHILLIPS announces 
that he is resuming his practice of 
civil law and is opening his office at 


8383 Bayshore Drive, Sunset Beach, 
St. Petersburg, Florida. 

CURTIS J. GREEN and FRANCIS 
KING WHITAKER announce the for- 
mation of a partnership for the pri- 
vate practice of law under the name 
of Green and Whitaker, 1210 E. Colonial 
Drive, Orlando, Florida. 

The attorneys of the Fifth Judicial 
Circuit met at Dade Park on July 26, 
1949, in their annual meeting. Judge 
P. B. Howell, Sr., Bushnell had charge 
of the arrangements and did a fine job 
of it. He had barbecue, chicken pileau, 
etc., of the best quality and in abun- 
dance. 

RALPH O. JOHNSON has opened an 
office at Bacom Point Road, Pahokee, 
Florida, for the general practice of law. 
He graduated from the University of 
Florida Law School February, 1949. 


Joseph W. Frazier, Jr., of Tampa, 
died from a heart attack suffered 
while driving in his car on August 
14. He was 44, a graduate of the Uni- 
versity of Florida law school in 1929. 
Survivors include his widow and two 
sons. 

B. S. Hammond, 58, Orlando, died 
August 15. He came to Orlando as a 
child from Montreal, Canada, 50 years 
ago. He was a graduate of the Uni- 
versity of Toronto. He had practiced 


in Orlando since 1920. Survivors in- 
clude his widow and a daughter. 


Tyrus A. Norwood, 42, died in 
Miami, where he was associated with 
the firm of Loftin Anderson Scott 
McCarthy and Preston. He was a na- 
tive of Columbia, S. C., a graduate of 
Stetson University of DeLand. He had 
practiced in Miami since he resigned 
as assistant state attorney general in 
1940. Survivors include his widow and 
two children. 
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LAWYERS’ TITLE GUARANTY FUND 


Phone 2-1646 


P. O. Box 2671 


Orlando, Florida 


INTRODUCTION OF NEW 
TRUSTEES AND SECRETARY 


New trustees, elected for four year 
terms, beginning with July 1, at Thomas 
T. Cobb, Daytona Beach, 7th Circuit, 
and Edward G. Newell, West Palm 
Beach, 15th Circuit. Byron Butler, 
Perry, 3rd Circuit, was re-elected for a 
full term. He was incumbent, elected 
for the balance of an unexpired term. 
C. Clyde Atkins, Miami, was re-elected 
for 11th Circuit. Clyde was chairman 
of the Junior Bar Committee that spon- 
sored state wide approval of the Fund. 
He was an original trustee and is now 
in his fourth year as a trustee. 


Tom Cobb, the sixth lawyer to join 
the Fund and lay down $100.00, issued 
the first L.T.G.F. Owner Form. As a 
member of the Legislature, Volusia 
County, he has introduced a resolution 
for an investigation committee to in- 
vestigate the Investigating Committees 
that is so good Charlie Schub has re- 
quested the honor of being shown as 
co-introducer. 


Judge Edward G. Newell is trustee 
for the circuit that comes the nearest 


having all its eligible lawyers as mem- 
bers of the Fund. Of the lawyers in 
West Palm Beach, who are members 
of the State Bar Association, fifty-five 
are members of the Fund. 


Robert J. Bishop resigned as execu- 
tive secretary on August 1 and became 
executive director of Atlantic Union 
Committee, an organization of which 
Owen J. Roberts, formerly a justice 
of the United States Supreme Court, 
is president. The organization is for 
bringing about a convention of dele- 
gates from the democracies of the 
world for formation of a world federa- 
tion. Bob says he would like to interest 
members of the Fund in his new proj- 
ect. His address is 537 Fifth Avenue, 
New York 17, New York. 


George B. Carter is acting executive 
secretary until the Board selects a per- 
manent executive secretary. George is 
the original proposer of the Fund set- 
up and has worked with it from the 
beginning. 


Mrs. Jeanne Proctor, who has been 
office secretary, resigned September 
1. She is starting her family. 


Yy SAFETY 

INTE 
GUARA 
FUND 

: 
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Miss Mary Brinkman, an Orlando 
x girl, is now office 
secretary. Mary, 
called “Brinkie” by 
her friends, gradu- 
ated from Duke Uni- 
versity last June. Ir 
August she began 
training to learn 
L.T.G.F. office op- 
eration. Mary says 
to all the members, 
“You may call me 


“BRINKIE” 
‘Brinkie’, too”. 


NEW MEMBERS SINCE 

LAST JOURNAL 
Archibal M. Black, Dania 
Charles B. Breslow, Miami 
John D. Brion, Miami Beach 
Roscoe Brunstetter, Miami 
Manley P. Caldwell, West Palm Beach 
Virgil B. Conkling, Titusville 
Mattie Bell Davis, Miami 
Carlos L. Edwards, Miami Beach 
W. F. Esslinger, Jr., Miami Beach 
Monroe Gelb, Miami 
William C. Kaleel, St. Petersburg 
Madison F. Pacetti, West Palm Beach 
Glynn O. Rasco, Miami Beach 
H. Elmo Robinson, West Palm Beach 
Henry H. Taylor, Jr., Miami 
Frank J. Wideman, West Palm Beach 


NOTABLE FIRSTS 

To issue Owner Guarantee: Thomas 
T. Cobb, Daytona Beach. 

To issue Mortgage Guarantee: Aker- 
man, Dial & Akerman, Orlando. 

To issue $100,000.00 Owner Guaran- 
tee: W. A. Pattishall, Orlando. 

(Sheppard & Woolslair followed in a 
few days with another.) 

To issue $100,000.00 Mortgage Guar- 
antee: Jordan & Durrance, Gainesville. 

To issue $200,000.00 Owner Guaran- 
tee: Green & Bryant, Ocala. 


First to issue a Guarantee to a fed- 
eral savings and loan: Rogers & Las- 
seter, Kissimmee. (See below.) 


First to have a claim against his 
guarantee: 


(Please, no rush here!) 


LEADERS 


Rogers & Lasseter, now Rogers & 
Kelly, Kissimmee, have issued 121 
guarantees, 96 issued to First Federal 
Savings & Loan Association of Osceola 
County. (See Mr. Rogers’ statement be- 
low. ) 

Akerman, Dial & Akerman, Orlando, 
have issued 120 mortgage guarantees. 

Sheppard & Woolslair, Fort Myers, 
have issued 79 guarantees. (See Mr. 
Sheppard’s comments below.) 


Ocala Hotel block, a landmark in Ocala, an outstanding hotel in 
Florida at the turn of the Century, was recently acquired by Ocala 
Hotel Corporation. Green and Bryant, Ocala, issued the Fund’s owner 
guarantee on a declared value of $200,000.00. 
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WHAT MEMBERS 
ARE SAYING: 


Lawrence Rogers, 
Rogers & Kelly, states: 


“Rogers and Lasseter and Rogers & 
Kelly used and use the Fund’s guaran- 
tee for all the federal savings and loan 
asosciation mortgages handled. Hewen 
Lasseter, soon found that it was some- 
thing that the Association and the bor- 
rower desired and was profitable to our 
firm. 


“In most cases where the borrower 
is buying the property and the loan is 
in connection with the purchase, the 
borrower, when the situation is ex- 
plained to him, wants an owner guar- 
antee for the amount of the purchase 
price. 

“As we have examined the title, we 
are in position to issue the guarantee 
with no extra work and the extra fee 
more than pays the 25% remitted to 
the Fund. Then the 25% remitted builds 
up for us something like an old age 
benefit. 

“Hewen Lasseter has proposed, and 
I understand there is now being con- 
sidered, a mortgagee clause rider for 
attaching to an owner guarantee that 
would make it as simple as attaching 
a mortgagee rider to a fire insurance 
policy.” 

September 6th, Mr. W. A. Sheppard 
of Sheppard & Woolslair, Fort Myers, 
wrote the Fund and, among other 
things, stated: 

“This firm has been a consistent and 
heavy user of the Fund since its incep- 
tion for three basic reasons: 

“1. It affords a needed protection 
to our clients. Perhaps the greatest sin- 
gle hazard of any title examination is 
that something vital will have been 
left off the abstract. It is a source of 
satisfaction that the Fund protects the 
client against this and many other haz- 
ards. All older lawyers know that how- 
ever a title opinion is qualified, if any- 
thing goes wrong, the lawyer must, as 
a practical matter, stand between his 
client and any loss. 

“2. It helps to raise the net fees ac- 
cruing to the firm. Title examination 
fees have always been low in this vicin- 


Kissimmee, of 


ity as compared to other places in Flor- 
ida. The prevailing bar rate is 12 of 1% 
of the consideration. A $10,000.00 deal 
carries a fee of $50.00. The minimum 
title guaranty fee in a like deal is 
$100.00 of which $25.00 is remitted to 
the Fund, leaving $75.00 or 50% more 
than would be received under the bar 
rate. 

“3. In common with most lawyers, 
we find the naming of fees is the hard- 
est part of the practice of law. It has 
been our experience that use of the 
Fund practically eliminates all argu- 
ments as to the reasonableness of fees 
charged. The client seems to accept the 
amount as a fixed insurance charge as 
he accepts, without question, other in- 
surance charges. 


“We find that use of the Fund’s 
forms actually consumes less time than 
Goes the writing of formal opinions. 
The first glance, formidable appearance 
disappears on close examination. The 
data required on page 3 of the Fund’s 
copy of the guaranty could be made a 
most difficult task. However, we have 
approached it in a light-hearted way 
and the Fund has not, so far, sent any 
forms back for more complete data. 
It is not our belief that the Fund wishes 
a complete history of every possible 
immaterial defect in the title. There 
are many validating acts and irregu- 
larities which the title examiner, when 
writing an opinion, accepts as routine 
and without comment. We do not be- 
lieve the Fund intends to require more 
in the report to the Fund. In using title 
guaranty, we do not write formal opin- 
ions. We merely tell the client that 
when the deal is closed, his title will 
be guaranteed. After going through the 
routine one time, the average law sec- 
retary should have no difficulty in 
preparing the forms from data given 
her. 

“We have found the Orlando office 
of the Fund to be most efficient and co- 
operative. We have had several in- 
stances, involving special circumstances 
and considerable amounts. In _ these 


cases, we have telephoned the Fund for 
special instructions which, each time, 
were forthcoming in the telephone con- 
versation.” 
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Thanks to Mr. Sheppard! Our files 
show that at the beginning he made a 
critical and thorough investigation of 
the plan and set-up. His account rec- 
ord shows that when his firm joined it 
meant business. (See Leaders, above) 


OF COURSE YOU REMEMBER 


DEED NOT REQUIRED TO HAVE 
GRANTOR’S “SEAL” since effective 
date (July 1, 1941) of Section 4, Chap- 
ter 20954, Laws 1941, which is 689.01 
PS: 


TAX DEED ISSUED SINCE JUNE 
7, 1935, does not eliminate covenants 
and restrictions on use running with 
the land. Chapter 17402, Laws 1935; 
192.33 F. S. 

INCHOATE DOWER RIGHTS MAY 
BE LOST BY MISDEEDS OF HUS- 
BAND OR WIFE! A wife may stray 
from her nuptial bed, take up her bed 
with another and by adultery lose her 
dower right. Henderson v. Chaires, 6 
So. 164; WILLS, ETC., 2d Ed., Red- 
fearn, 429. AN EXECUTION SALE 
FOR SATISFYING A JUDGMENT 
eliminates the judgment debtor’s wife’s 
inchoate dower right. In re Hester’s 
Estate, 28 So. 2d 164. 

YOU DO NOT HAVE TO LET 
JUDGMENT EXPIRE. You can sue on 
it, have a new judgment and start an- 
other twenty years to running. Sec- 
tion 95.11 F:S. 


(Contributions to this section of points 
of law that affect titles are requested. 
Recognition will be given contributors. ) 


COUNSEL FOR THE 
DEFENSE WILL PROCEED! 


It was a trial in a fatal negro shoot- 
ing case and a negro witness was called 
by the state. On direct he testified he 
saw the shooting, recognized the de- 
fendant and the deceased, the defendant 
fired the fatal shot, it occurred about 
ten o’clock at night, and at the time he 
was about a hundred yards from where 
the shooting occurred. 

Defense counsel took the witness with 
no fear for a successful cross-examina- 
tion. 

In response to questions, asked to 
emphasize the falsity of the testimony 
on direct, the witness reiterated that he 
saw the shooting, he recognized the 
shooter and the shot, it all occurred at 
ten at night and he was 100 yards away 
from the scene of the crime. 

Then counsel asked, “How far is a 
hundred yards?” The witness replied, 
“300 feet”. In response to counsel’s re- 
quest, the witness estimated a distance 
that demonstrated he had a good idea 
of distance. 

Then counsel asked, “How far can 
you see at night?” 

The witness countered, “About how 
far is de moon?” 
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Hotel GEORGE 


WASHINGTON 4 
300 Reems with 
Beth ond Shower. 
The Werder Hotel of 
the South Radic ond 

GARAGE in 


connection with 


RATES. ..from $3.50 a 


GARAGE. 
eennection wrth lobby. 
RATES 


JEFFERSON 


125 Rooms with 
Both ond Shower. 


Completely modern .New 
oad boraishings. 

Als conditioned 
and Collec 


connected 


Hotel PENNSYLVANIA 
formerly The Reyol Worth 
300 Rooms with Baths end Shewers 
Open all the veer. Outstanding hotel service and 


modem ber disc guests. 


GARAGE service 


Hetel GEORGE WASHINGTON 
200 Reems with Baths and Showers 
Open oll the year. Radio ond every modem con 
wenience and service ber summer and winter coment. 

GARAGE service. 
® Reasonable Rates Posted in Every Room 
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| KLOEPPEL 
| Hotels in 
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| JACKSONVILLE 
| 
MAYFLOWER 
re Winter visitors and Com 
The 


NEW 


FLORIDA STATUTES OF 1949 


WILL BE READY SOON 


Value 1. Will be completely up to date. All repealed, expired, inactive 
sections deleted. 


Value 2. 


Will include Statutes of 1941-43-45-47 and General Session and 
Special Session Laws of 1949. 


Value 3. Will include History notes back to original source. 


Value 4. Will have improved index. 


Value 5. Will save time in research. 


Value 6. Will be bound in two books, convenient to use, easy to carry 
in brief case. 


Value 7. Will be a valuable desk book for ready reference to the latest 
statutes through the Special Session of 1949. 


Value 8. Cost will be reasonable. 


Compiled under authority of 1949 Legislature at the request of attorneys of the 
state and the Florida State Bar Association by Attorney General Richard W. Ervin. 


Distribution will be through the office of Secretary of State R. A. Gray, Talla- 
hassee. 


Delivery date will be announced through the press and by personal letters to 
all attorneys whose addresses we have. 


Watch for Delivery Date 


FLORIDA STATUTES OF 1949 


ae 


If your question relates to 


MOTOR VEHICLES 


see volume 60-61 


CORPUS 
JURIS 
SECUNDUM 


JUST PUBLISHED 


THE AMERICAN LAW BOOK COMPANY 


Brooklyn 1, 


| 


FLORIDA LAW 
of the 


FAMILY, MARRIAGE and Divorce 


JAMES M. CARSON. 
(of the Miami Bar) 


The influence of the court upon the laws under which | 
the people of Florida live has been nowhere more — 
noticeable than in the development of the “Law of 
the Family, Marriage and Divorce.” There have been . 
very few statutory changes since the divorce laws of 
1835, but it will appear in the text of this book that 
the decisions of the Supreme Court have clarified the 
requirements for the procuring of divorces, and that 
there have been many equitable decisions with regard 
to property rights, custody of children, adoption, and 
other subjects of an allied nature, ne within 
the past twenty or sehig years. 


ONE LARGE VOLUME 


BOUND IN FABRIKOID, $20.00 


ENTER YOUR ORDER NOW 
TO INSURE PROMPT DELIVERY 


THE HARRISON COMPANY | 
Law Book Publishers | 


Pryor & Hunter Sts., P. O. Box 4214 Atlanta 2, Ga. 


HARRISON SERVICE SAVES TIME @ PROTECTS CLIENTS 


| New ou the Press | 

| 

| | 
| 
| 
| 
| 
| | 
| 


